WASHI NGTON METROPCLI TAN AREA TRANSI T COWM SSI ON
SI LVER SPRI NG MARYLAND

ORDER NO. 16, 117

IN THE MATTER OF: Served January 4, 2016
EXACT ENTERPRI SES | NC., Suspension ) Case No. MP-2014-146
and I nvestigation of Revocation of )

Certificate No. 1249 )

This matter is before the Conmmi ssion on respondent’s failure to
respond to Order No. 15,771, served July 28, 2015.

| . BACKGROUND

Certificate No. 1249 was automatically suspended on
Sept enber 21, 2014, pursuant to Regulation No. 58-12 when the $1
mllion primary and $500, 000 excess WVATC |nsurance Endorsenents on
file for respondent terminated wi thout replacenment. Order No. 15,074,
served Septenber 22, 2014, noted the automatic suspension of
Certificate No. 1249, directed respondent to cease transporting
passengers for hire under Certificate No. 1249, and gave respondent 30
days to replace the term nated endorsenent and pay the $100 |ate fee
due under Regulation No. 67-03(c) or face revocation of Certificate
No. 1249.

Respondent paid the late fee on Cctober 9, 2014, and submtted
a $1.5 mllion primary WWATC Insurance Endorsenment on Cctober 10,
2014, and the suspension was lifted on Cctober 10, 2014, in Oder
No. 15, 115. However, because the effective date of the new
endor senent was  Cct ober 8, 2014, i nstead of Sept enber 21,
2014 - thereby creating a 17-day coverage gap - Oder No. 15,115 gave
respondent 30 days to subnit, in accordance with Regul ation No. 58-14,
a statenent verifying cessation of operations as of Septenber 21,
2014, as corroborated by copies of respondent’s pertinent business
records and statenents from three of respondent’s clients, Medical
Transportation Managenent, Inc., (MM, the Montgonery County
Departnment of Transportation, (MCDOT), and Sout heastrans, Inc.

In response, respondent’s executive director, Rufin Toko Sine,
filed a statement on Novenber 12, 2014, in which he stated that
respondent “did not transport people during the tinme of our
suspension.” Respondent also submitted a statenent from MIM asserting
that respondent “did not transport any beneficiaries for [ MIM between
Septenber 12, 2014, and Cctober 13, 2014.” Respondent did not submt
statenents from Southeastrans and MCDOT, although M. Sinme did say
that respondent requested such statenments from Sout heastrans and MCDOT
but did not receive any.

As for business records, respondent produced bank statements
covering the period from Septenmber 22, 2014, through Novenber 10,
2014. The bank statements showed three electronic deposits from



Sout heastrans and five from MIM At the request of Commi ssion staff,
respondent produced *“invoice statenents” relating to the eight
deposits, including Southeastrans invoice statenents for t he
transportation of 19 passengers by five of respondent’s drivers on
Sept enber 22, 2014, the second day of the suspension.

On such a record, the Conmission nornmally would direct a
carrier to show cause why the Conmi ssion should not assess a civil
forfeiture and/or why the Commission should not suspend or revoke the
carrier’s operating authority. But in this case, while this
proceedi ng was pending, respondent allowed its WVWATC Endorsenment to
term nate without replacenment once again, and Certificate No. 1249 was
revoked in a separate proceeding in accordance with Regul ati on No. 58-
15(a) when respondent did not replace it within 30 days.?

Accordingly, Oder No. 15,771, issued in this proceeding on
July 28, 2015, gave respondent 30 days to show cause why the
Commi ssion should not assess a civil forfeiture against respondent for
conducting passenger carrier operations in the Metropolitan D strict
in knowing and willful violation of Article X, Section 6(a), of the
Compact, Regul ation No. 58, and Oder No. 15, 074. Respondent has yet
to respond.

1. ASSESSMENT OF FORFEI TURE

A person who knowingly and willfully violates a provision of
the Conpact, or a rule, regulation, requirenment, or order issued under
it, or a term or condition of a certificate shall be subject to a
civil forfeiture of not nore than $1,000 for the first violation and
not nore than $5,000 for any subsequent viol ation.?

The term “knowi ngly” neans with perception of the underlying
facts, not that such facts establish a violation.® The ternms “wllful”
and “willfully” do not mean with evil purpose or crinnal intent;
rat her, they describe conduct marked by carel ess disregard of whether
or not one has the right so to act.* Enpl oyee negligence is no
def ense. ® “To hold carriers not liable for penalties where the
violations . . . are due to nere indifference, inadvertence, or
negl i gence of enpl oyees woul d defeat the purpose of” the statute.®

Under Regulation No. 58-12: “Failure to replace a WHATC
I nsurance Endorsenment prior to termnation shall result in inmediate,
automati ¢ suspension of a carrier’s WATC operating authority. The

' In re Exact Enters., Inc., No. MP-15-029, Order No. 15,6443 (Mar. 9,
2015), recon. denied, Oder No. 15,589 (May 15, 2015).
2 Conpact, tit. Il, art. XIll, § 6(f).

3 1n re Couples, LLC, t/a Couples Linobs., No. MP-09-134, Order No. 12,330
at 3 (Mar. 8, 2010).

41d. at 3.
51d. at 3.

6 United States v. Illinois Cent. RR, 303 US. 239, 243, 58 S. C. 533
535 (1938).
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carrier must suspend operations imrediately and may not recommence
operations unless and wuntil otherwise ordered by the Comm ssion.”
Under Regul ation No. 58-11:

Wen a WMATC carrier’s insurance has termnated or is
about to termnate the carrier nust contact the
Commission to ascertain whether the necessary WATC
I nsurance Endorsement has been filed before continuing to
operate on and after the term nation date. Proof a WWATC
carrier has satisfied its duty to verify shall consist of
cont enpor aneous witten verification fromthe Conm ssion.

There is no evidence in the record indicating that respondent
contacted the Comm ssion to ascertain whether the necessary WRATC
I nsurance Endorsement had been filed before operating on and after
Septenber 21, 2015. We therefore find that respondent know ngly and
willfully transported passengers on Septenber 22, 2015,  while
respondent was uninsured and Certificate No. 1249 was suspended.

We hereby assess a civil forfeiture against respondent in the
amount of $500. ’

THEREFORE, | T | S ORDERED:

1. That pursuant to Article XIIl, Section 6(f), of the Conpact,
the Conm ssion hereby assesses a civil forfeiture against respondent
in the anmount of $500 for knowingly and willfully violating Article
X, Section 6(a), of the Conpact, Regulation No. 58, and Oder
No. 15, 074.

2. That respondent is hereby directed to pay to the Commi ssion
within 30 days of the date of this order, by noney order, certified
check, or cashier’s check, the sumof five hundred dollars ($500).

BY DIRECTION OF THE COW SSI ON;, COWM SSI ONERS BRENNER, HOLCOVB, AND
DORMBJ O,

WlliamS. Mrrow, Jr.
Executi ve Director

“In re Sami Inv. Inc., No. MP-14-015, Oder No. 15,692 (June 18, 2015)
(assessing $500 per day for operating while suspended and underinsured); In
re Express Transit, LLC, No. MP-13-149, Oder No. 15,197 (Nov. 14, 2014)
(assessing $500 per day for operating while suspended and uninsured); Order
No. 12,330 (assessing $500 per day for operating while suspended and
underi nsured).
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